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The matters before the Court are the Mdtion for Parti al
Sunmary Judgnment Regarding Lien Priorities filed by Defendant
Fi rst Dakota National Bank, the Cross-notion for Partial Summary
Judgnent filed by Plaintiff North Central Construction, Inc.,

and the several related responses, briefs, and affidavits.



These are core proceedi ngs under 28 U.S.C. 8§ 157(b)(2). This
Deci sion and acconpanying Order shall constitute the Court’s
findings and conclusions on the issues raised in the cross-

notions pursuant to Fed. R Bankr.P. 7052.

This Decision is limted to the inpact of the several |ien
wai vers signed by North Central Construction, Inc., Ronning
Engi neeri ng Conpany, Inc., and Interstates Electric &

Engi neering Conpany, Inc., on the priority of their nmechanics’
liens and the real property nortgage held by First Dakota

Nat i onal Bank.? As set forth below Defendant First Dakota

Nati onal Bank’s notion will be denied and Plaintiff North
Central Construction, Inc.’s nmotion will be granted in part.
l.
Several investors united to build an ethanol plant in

Roberts County, South Dakota. The entity formed to build and
run the plant is known as Tri-State Ethanol Conpany, L.L.C.
(“Tri-State Ethanol”).

First Dakota Nati onal Bank. On October 27, 2000, First
Dakot a Nati onal Bank (“Bank”) issued a commtnent letter to Tri-

State Ethanol that it would provide a construction and term | oan

! Excludi ng Defendant-Debtor Tri-State Ethanol Conpany,
L.L.C., all the other defendants in this adversary proceeding
also claim to hold a mechanics’ |lien, nortgage, or other
encunmbrance on the ethanol plant’s property. The validity and
priority of these other encunbrances are not addressed in this
Deci si on.



for $9, 000, 000. The letter indicated the Bank was to have a
first lien position on the ethanol plant’s real and personal
property.

On May 14, 2001, Tri-State Ethanol signed a “Business Loan
Agreenent” with the Bank. That day, Tri-State Ethanol gave the
Bank a bl anket security interest in the ethanol plant’s business
personal ty. A financing statenment regarding that security
interest was filed with the South Dakota Secretary of State on
May 15, 2001. Tri-State Ethanol al so gave the Bank a nortgage
onits real property on May 14, 2001, and recorded it in Roberts
County on May 15, 2001.?2

According to Daniel L. Swanda, Vice President of the Bank,
the Bank released the first funds for the construction project
sonetinme in August 2001. Tri-State Ethanol signed the actua
note for the $9, 000, 000 construction | oan fromthe Bank on March
15, 2002. Tri-State Ethanol renewed the Bank’s secured interest
inits business personalty and gave t he Bank anot her nortgage on
the Roberts County real property. The nortgage was recorded
March 15, 2002.

First Dakota Title Conpany (“Dakota Title”) served as the

2 \When the Bank recorded its first nmortgage on May 15,
2001, the real property was actually owned by Daniel, Richard,
Raynmond, and Robert Foltz. The Foltzes conveyed the land to
Tri-State Corn Processors Cooperative on March 5, 2002, and Tri -
State Corn Processors Cooperative sold the land to Tri-State
Et hanol on March 7, 2002. Bot h conveyances were recorded on
March 7, 2002.



escrow agent for the distribution of funds fromthe Bank. 1In a
November 3, 2000, letter to the Bank and Tri-State Corn
Processors Cooperative, one of the investors in the plant,
Dakota Title set forth its anticipated procedures for issuing
funds and receiving lien waivers in return. As stated in the
letter and in some affidavits of record, it was Dakota Title's
clear intent that the lien waivers would insure that the Bank’'s
nort gage was the encunbrance of first priority on the ethano

plant’s realty. Nei t her the Bank nor Dakota Title obtained
subordi nation agreenments from any of the contractors or
subcontractors who had worked at the plant site before the

Bank’ s nortgage was recorded.

North  Central Construction, I nc. North  Central
Construction, 1Inc., (“North Central”) was retained as the
general contractor to build the ethanol plant. It was also an
i nvest or in the project. According to its conpany

representatives, North Central furnished its first |abor or
materials at the plant construction site on October 12, 2000.
A contract between Tri-State Ethanol and North Central, however,
was not signed until Decenmber 27, 2000.

During the course of construction, North Central presented
Dakota Title with several invoices for paynment. The invoices
reflected a request for paynent that, in general, excluded a 5%
retai nage, which was required under North Central’s contract

with Tri-State Ethanol. The invoices also generally excluded



costs related to 41 change orders dated between March 6, 2002,
and July 9, 2002.

North Central signed several |lien waivers that corresponded
to nost of the invoices it issued. They were each entitled
“ PARTI AL RELEASE AND WAIVER OF LIEN.” The |l ast waiver was dated My

31, 2002, and provided, in pertinent part:

The unezreiorsd hes baen employed by To-Skate Sthang Gavpany LLG, PO Bay T8, Roshalt,
20 STAG0 10 Tengh iator o mpaterale forihe oulding kngw 25 Ta-2ate Ethang Company LLEG
“lant sibuaiea o tha shewc-dosernbed property near e Gl of Rashol, County of Besarls, i lha
Zhate of Saih Laketa,

HOW, THEREFCRE, ‘n eongiderelien of the payment of Thraa Hundrad Seyenty (e Thepagoe |
Thres Hond-ed Eighty Mina Callara and Mirety Four Gents (3371, 350.947% and other goad and
valusble considtration, upon fhe rasaipt beereak, tha undersigned does hereby waiea and raleass
&y and all liam, claifm er right of lien ca the akrec descrbed bedding and seal estale under he
‘zwE of iha abowe dascibted stabe on account o (abor, 62nvicas, ormalerals fumisked by tha

uwets goed :a oran accaunt of =aid buildicg or real 2s51ase up o and including tha 204h day ef
February, 2092

North Central did not receive the paynment referenced in this
wai ver .

Dakota Title did not like the lien waivers submtted by
North Central. It furnished new |ien waiver fornms that North
Central also signed. They were each entitled “wiVeErR &F LIEN' and
were addressed “TO WHOM I T MAY CONCERN AND TO FirsT DakorA NATI anaL
Baxk a0 FI RST DAKOTA TITLE[.]” These waivers provided, in

pertinent part:

For goed end valuphle considerakbion, zeceipk of which 1 hezely Bohow-
ledged, tbe uvrderpigmed hureby malves ard raleasss amy snd el mechaning®
lisne, claima or right! of llens end =1l zighte soemived by Ehe underaiacsc
bo Eile mechanies” ldeds pr clhadime upho She ceal proparby sisusted An bhe

tounty of Roberie , Statm of South Dakota, descrikmd ax:

[description omtted]



oo acoounE AF 1adet of gearvices perfomwad at ar marsriala funimbhed or

delirered o che zeal pioperty asbowe described or Aoy beilding, copstoyction

of ifprowerenk fhareon By the ohdexgigfed im of ”3’} ‘Ir["?__.
Dated thiz 4 day aof @,ﬁﬂi . EGQ.
PERIUNT: § 804, 063,40 Hopeh, Cearral Ceaptruction

- e _

The wai ver above, dated April 9, 2002, and referencing | abor and
mat eri al s furnished through January 31, 2001, was one of the | ast
ones signed by North Central on Dakota Title’'s form The other,
al so dated April 9, 2002, for labor and materials furnished
t hrough January 31, 2001, referenced a paynent of $223, 663. 48.

Though the wording of the two release fornms was not
identical, the biggest difference was that the title on North
Central’s formincluded the word “partial,” while Dakota Title's
formdid not. Both fornms stated the waiver was being given in
consideration for a stated sum and that the waiver was for
materials and | abor through a stated date.® Neither indicated
they were a final waiver issued at the conpletion of the payee’'s
wor K.

The | ast paynment that North Central received was on April
10, 2002. North Central filed a nechanics’ lien statenment in
Roberts County on August 13, 2002. Therein, North Central said
it was still owed $1,663,120.80 as of July 30, 2002. This sum

represented unpaid i nvoices fromcontract work and change orders

3 Amounts and dates were |eft blank when North Centra
signed some of the lien waivers on Dakota Title' s forms.



dated principally on or after April 1, 2002. In the lien
statement, North Central further stated it had made its | ast
contribution at the plant on or after July 15, 2002. Affidavits
filed with the Court by North Central’s representatives indicate
North Central’s work on the plant continued at | east to sonetinme
in July 2002.

North Central filed an anended nechanics’ |ien statement on
Decenber 31, 2002, and stated it was owed $3,457,447.28 as of
Decenber 12, 2002. This sum included $1,663,120.80 from the
ori gi nal mechani cs’ lien statement and $1,758,325.00 in
additional billings and costs through Decenmber 12, 2002. 1In the
amended statenent, North Central stated it had conpleted its work
on the project on or after COctober 4, 2002.

Ronni ng Engi neering Conpany, Inc. In m d-Decenber 2000,
Tri-State Ethanol and Ronning Engineering Conpany, I nc.,
(“Ronning”) contracted for Ronning to furnish a drying systemf or
t he ethanol plant. Ronni ng comrenced its work at the project
site on March 23, 2001, when a piece of equipnment was delivered.

Ronni ng received interimpaynents through Dakota Title and
signed corresponding lien waivers on forms supplied by Dakota
Title. The lien waivers were identical to the ones signed by
North Central on Dakota Title's form The date of the last |ien
wai ver signed by Ronni ng was Decenber 31, 2001, for materials and
| abor provided as of Decenber 31, 2001.

Ronni ng concluded its work at the plant on Decenber 20,



2002. It has been paid $335,745.20 to date. Ronning filed a
mechanics’ lien statement on March 4, 2003, for $84,921.27, plus
interest from Septenber 1, 2002. According to the affidavits of
its conpany representatives, the sumreflected in the March 4,
2003, nechanics’ |lien statenent was entirely for services
rendered after Decenber 31, 2001, when it signed the last of its
lien waivers.
Interstates Electric & Engineering Conpany, Inc. On Apri

2, 2001, Interstates Electric & Engineering Conpany, Inc.,
(“Interstates”) entered into a contract with North Central to
provi de electrical engineering, electrical construction, and
control systens for the ethanol plant. Interstates was to be
paid $1,600,000.00 for its work. The contract provided for
interimpaynments | ess a 5%retainage. Interstates commenced worKk
on the project on Novenmber 14, 2000, before the contract was
si gned.

I nterstates received periodic paynents during construction

for its work and materials. In tandem with these paynents,
Interstates signed lien waivers on forms supplied by North
Central. One such waiver has been made a part of the record.*

It acknow edged Interstates was receiving consideration of

$97,337.52 for materials and | abor furnished through March 31,

4 For purposes of this decision, the Court presunes this
was the | ast waiver signed by Interstates. The record is not
cl ear on how many wai vers were actually signed by Interstates or
when.



2002. It is dated March 31, 2002. The waiver is simlar in form
to the original waivers signed by North Central on its own form
except that Interstates’ wai ver contains an addi ti onal paragraph,

whi ch provi des:

THE UNDERSIGNED REFPRESENTS AND WARRANTS THAT THERE ARE MO
SUBCONTRACTORS, SUEPLIERS, MATERIALMEN, R OTHER PERSOHS WHO HAVE OR
AT CLAM TO HAVE ANY RIGHT TO A MECHANICS LIEN Ot THE ABCWE DEICHIBED
BEAL ESTATE OR BLRLDIBKE O ACCCHINT OF ANT WORK, BERVICE S, OR MATERIALS
PERFJBMED OR FURNISHED BY THE UNDERSIGNED. THE UNDERZFGKED FURTHER
FEPRESENTSE AND WARFANTS THAT AlL SUBCONTRACTORS, SUPPHERS, AND
MATERIALWMEN OF THE UNDERSIGNED HAVE BEEN PAID #4 FULL UP TO AND IRHCLUDIMNG
THE EFFECTIVE DATE OF THIZ PARTIAL RELERSE AND WAIVER.

Interstates conpleted its work at the ethanol plant on July 15,

2002. It filed a nmechanics’ lien in Roberts County on August
12, 2002, claimng it was still owed $578, 864. 08, plus accruing
interest at 18% David Crunrine, president of Interstates,
affied that Interstates never received the conpensation

referenced in the March 31, 2002, waiver

Construction of the plant was sufficiently conpleted so that
production at the plant began sonmetime in 2002. Tri-State
Et hanol, however, did not pay all the <contractors and
subcontractors in full for the construction and start-up work.
The plant was shut down in Novenmber 2002 for maintenance. An
expl osi on occurred at the plant on Decenmber 31, 2002, while it
was still shut down. Tri-State Ethanol used insurance proceeds
during 2003 to repair the damage, but the plant has not resuned
producti on. Litigation to sort out the various unpaid clains
was commenced in state court. Before final resolution of the

state court litigation, Tri-State Ethanol (“Debtor”) filed a



Chapter 11 petition in bankruptcy on May 23, 2003.

On July 14, 2003, North Central commenced this adversary
proceeding to determ ne the validity, priority, and extent of the
many encunbrances on Debtor’s realty in Roberts County. At the
agreenent of the mpjority of parties, the Bank filed a notion for
partial summary judgnment on Decenber 19, 2003, so that the Court
could assess the inpact of the lien waivers signed by North
Central, Ronning, and Interstates. North Central filed a cross-
notion for partial summary judgnent. Briefs and affidavits were
recei ved, and the matter was taken under advi senment.

In its first brief in support of its nmotion for partial
sunmary judgnent, the Bank argued that the |ien waivers signed by
North Central, Ronning, and Interstates in effect gave the Bank’s
nortgage priority over these three creditors’ nechanics’ lien for
all work performed by the contractor and subcontractors through
the dates certain stated in the |ien waivers, rather than just to
the extent of the paynment amount set forth in the |lien waivers.
As to North Central’s and Ronning’s nechanics’ |liens, the Bank
further argued that these creditors, through the |ien waivers,
had disclainmed their ability to file a nmechanics’ lien in the
future. The Bank cited several cases fromother jurisdictions in
support of its argunents.

In its reply brief, the Bank clarified that it did not
contend that any of the |lien waivers precluded the contractor or

subcontractor from filing lien waivers for services rendered



after the date specified in the |l ast waiver, and it conceded t hat
Ronning had a valid lien for its work after Decenmber 31, 2001
t hough it did not agree when Ronning’s |lien attached. In its
reply brief, the Bank al so raised for the first tinme the argunent
that North Central and Interstates had waived their right tofile
any nmechanics’ liens through a contract provision that obligated
North Central to keep the ethanol plant realty free of mechanics’
i ens.

Inits briefs, North Central argued that the |lien waivers it
signed were only effective for the suns paid and that the lien
wai vers did not alter the original COctober 12, 2002, date when
its mechanics’ lien first attached. North Central further argued
t hat any anmbiguity in the |lien waivers had to be construed toits
benefit, not the Bank’s. Finally, North Central disputed that
its contract with Debtor constituted a waiver of its right to
file any mechanics’ Ilien.

Inits briefs, Ronning did not take a cl ear stand on whet her
it had waived any lien for services perfornmed or materials
provi ded before Decenmber 31, 2001, the date of its last lien
wai ver . Ronni ng, however, clearly argued that its nechanics’
lien for its remaining claimrel ates back to the comencenent of
its work on the plant site.

In its briefs, Interstates stated the March 31, 2002, lien
wai ver it signed was ineffectual because it never received the

consi deration stated in the waiver. It also argued that any lien



wai vers it signed earlier than March 31, 2002, would not have
altered the date that its mechanics’ lien first attached.
Further, Interstates disputed the Bank’s contention that the
“keep realty free of liens” provision in North Central’s general
contract applied to it as a subcontractor.?®

.

Sunmary judgnent. Summary judgnment is appropriate when
"there is no genuine issue [of] material fact and . . . the
nmoving party is entitled to a judgnent as a matter of |aw "
Fed. R Bankr.P. 7056 and Fed.R Civ.P. 56(c)). An issue of
material fact is genuine if it has a real basis in the record.
Hartnagel v. Norman, 953 F.2d 394, 395 (8" Cir. 1992) (quotes
therein). A genuine issue of fact is material if it mght affect
the outcone of the case. Id. (quotes therein).

The matter nust be viewed in the |ight nost favorable to the
party opposing the motion. F.D.1.C. v. Bell, 106 F.3d 258, 263
(8th Cir. 1997); Anerinet, Inc. v. Xerox Corp., 972 F.2d 1483,
1490 (8" Circ. 1992) (quoting therein Matsushita El ec. I ndustri al

5 In their briefs, other participating defendants joined

one side of the waiver argunment or the other. Defendant South
Dakot a Board of Econom ¢ Devel opment, siding with the Bank, al so
argued that North Central, Ronning, and Interstates where
estopped from claimng that their nmechanics’ |iens are superior

to the Board of Econom c Devel opnent’s nortgage because the |ien
claimants “either knew or should have known that those waivers
woul d be relied upon by the I enders funding the project.” The
lien position of the Board of Econom c Devel opnent’s nortgage i s
not addressed in this Decision.



Co. v. Zenith Radio, 475 U S. 574, 587-88 (1986), and citations
therein). Where notive and intent are at issue, disposition of
the matter by summary judgnent nmay be nore difficult. Cf.
Amerinet, 972 F.2d at 1490 (citation omtted).

The nmovant neets his burden if he shows the record does not
contain a genuine issue of material fact and he points out that
part of the record that bears out his assertion. Handeen v.
LeMaire, 112 F.3d 1339, 1346 (8!" Cir. 1997) (quoting thereinCity
of M. Pleasant v. Associated Electric Coop, 838 F.2d 268, 273
(8th Cir. 1988). No defense to an insufficient showing is
required. Adickes v. S.H Kress & Co., 398 U. S. 144, 156 (1970)
(citation therein); Handeen, 112 F.3d at 1346. I f the novant
meets his burden, however, the non novant, to defeat the notion,
"must advance specific facts to create a genuine issue of
material fact for trial." Bell, 106 F.3d at 263 (quoting
Rol screen Co. v. Pella Products of St. Louis, Inc., 64 F.3d 1202,
1211 (8" Cir. 1995)). The non movant nust do nore than show
there i s some nmetaphysi cal doubt; he nust show he will be able to
put on adm ssible evidence at trial proving his allegations.
Bell, 106 F.3d at 263 (citing Kienele v. Soo Line R R Co., 93
F.3d 472, 474 (8" Cir. 1996), and JRT, Inc. v. TCBY System Inc.,
52 F.3d 734, 737 (8" Cir. 1995)).
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Mechanics’ liens in South Dakota.?® In South Dakota,
contractors and subcontractors are given a lien on any rea
property on which they furnish |abor or materials. S.D.C.L. 8§
44-9-1.7 See generally Craig v. Swann (In re Swann), 141 B.R.
678, 683-87 (Bankr. D.S.D. 1992)(Ecker, J.). The purpose of
Sout h Dakota’s mechanics’ lien laws is to “provide security or
protection to persons who inprove the property of others by

furnishing materials and | abor.” Lytle v. Mrgan, 270 N W 2d

6 As noted in Craig v. Swann (In re Swann), 141 B.R 678,

686 (Bankr. D.S.D. 1992) (Ecker, J.)(cite therein), case |law from
other jurisdictions regarding nechanics’ liens is unreliable
because those decisions arose under another state’'s particular
statutes, not South Dakota’s.

! S.D.C.L. 8 44-9-1 provides, in pertinent part:

Whoever shall, at the request of the owner or the duly authorized
agent or representative of the owner, or of any contractor or
subcontractor, furnish skill, | abor, servi ces, i ncl udi ng light,
power, or water, equi prent , or materials for the inprovenent,
devel opnent, or operation of property as hereinafter specified,
shall have a first lien thereon and the appurtenances thereto, prior
and superior to all other liens except those of the state or of the
United States, and except existing liens, nor t gages, or ot her
encunbrances then of record or of which the lien claimnt has actua
notice, for the price or value of the sanme, so furnished, subject to
the further provisions of this chapter, as foll ows:

(1) For the erection, alteration, repair, or r enoval of any
building, fixture, bridge, fence, or other structure or for grading,
filling in, or excavating the sane, or for digging or repairing any
ditch, drain, well, cistern, reservoir, or vault thereon or for
laying, altering, or repairing any sidewalk, curb, gutter, paving

sewer, pipe, or conduit in or wupon the sane or in or upon the
adjoining half of any highway, street, or alley wupon which the
property abuts, a lien wupon the said inproverent and the land on
which it is situated, or to which it nmay be renoved|.]



359, 361 (S.D. 1978). South Dakota's nmechanics’ lien

provi sions should receive a liberal construction, to

the end that the intention of the |egislature my be

carried out, and substantial justice be done to all

parties who may be affected by its provisions|.]
HIl v. Alliance Building Co., 60 NW 752, 754 (S.D. 1984).

A mechanics’ lien attaches fromthe first materi al delivered
or work performed at the job site. S.D.C.L. 8§ 44-9-7.8 The lien
attaches to the actual structure being built or inproved and al so
to the land on which the structure is |ocated. Anmer t
Construction Co. v. Spielman, 331 NWw2d 307, 311 (S.D.
1983)(citing Atlas Lunmber Co. v. Semmer, 205 N.W 376 (S.D
1925)). The lien does not serve as a substitute for the debt but
instead is a security interest given to aid the satisfaction of
the debt. Lytle, 270 N.W2d at 361. The value or “suni of the
statutory lien against the owner for work done under contract

with the owner is the agreed contract anount plus the costs for

any additional materials or work to which the parties agreed.

8 S.D.C.L. 8 44-9-7 provides:

Such lien as against the owner of the property shall attach and take
effect from the tinme the first item of naterial or labor is
furnished upon the premses by the lien claimant, and shall be
preferred to any nortgage or other encunbrance not then of record,
unl ess the lien hol der had actual notice thereof.
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S.D.C.L. 8 44-9-6.° The value or “sunt of the statutory lien
agai nst all others than the owner is for the “reasonabl e val ue of
the work done, and of the skill, material, and nmachinery
furni shed” by the contractor or subcontractor. |Id.; Hoffman v.
O sen, 658 N.W2d 790, 793 (S.D. 2003). The party asserting the
lien has the burden to prove the anount. S.D.C L. 8§ 44-9-40.
The statutory mechanics’ lien continues while the contractor
or subcontractor works on the project. For the lien to continue
after the contractor or subcontractor finishes his work or
conpletes his contribution of material or equipnment to the
project, the contractor or subcontractor nust file a Ilien
statement with the register of deeds in the county where the
project is located. S.D.C.L. § 44-9-15.1° The lien statenment

must substantially comply with requirenents set forthin S.D.C. L.

® S.D.C.L. 8 44-9-6 provides:

If the contribution be made under a contract with the owner and for
an agreed price, the lien as against him shall be for the sum so
agreed wupon together wth the cost of any additional material or
work agreed upon, otherwise, and in all cases as against others than
the owner, it shall be for the reasonable value of the work done,
and of the skill, material, and machi nery furnished.

10 S.D.C.L. §8 44-9-15 provides:

The lien shall cease at the end of one hundred twenty days after
doing the last of such work, or furnishing the last item of such
skill, services, material, or machinery, wunless wthin such period

a statenent of the claim therefor be filed with the register of
deeds of the county in which the inproved premses are situated, or
of the county to which such <county 1is attached for judicial
purposes, or if the claim be wunder the provisions of subdivision
44-9-1 (2), with the secretary of state.
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§ 44-9-16. R & L Supply, Ltd. v. Evangelical Lutheran Good
Samaritan Society, 462 N W2d 515, 519 (S.D. 1990). The
statenment is sufficient if it notifies an “ordinarily intelligent
and careful person” of the materials supplied or | abor perforned.
ld.; H& R Plunbing & Heating, Inc. v. F.D.1.C., 406 N. W2d 151,
153 (S.D. 1987). The statement nust be filed within 120 days
after the contractor or subcontractor conpletes his work or
finishes his last itemof material or machinery. S.D.C L. § 44-
9-15; Black Hills Institute of Geol ogical Research, Inc., V.
WIlliams, 88 F.3d 614, 616-17 (8th Cir. 1996). A single lien
statenent including all items nmay be filed where the process of
construction and the delivery of itens was reasonably conti nuous.
Botsford Lunmber Co. v. Schriver, 206 N.W 423, 426 (S.D. 1925).

A mechanics’ lien arising under S.D.C. L. ch. 44-9 or South
Dakota’s common | aw may be “expressly” waived through conpliance
with S.D.C.L. ch. 44-9A or through “all other means presently
exi sting under | aw by which such |iens may be waived.” S.D.C. L.
8§ 44-9A-1. A waiver occurs under the conmon | aw

wher e one i n possession of any right, whether conferred

by Iaw or by contract, and with full know edge of the

material facts, does or forbears the doing of sonething

i nconsi st ent with the exercise of the right.

...[ Tl here nust be a show ng of a clear, unequivocal

and decisive act or acts showing an intent to

relinquish the existing right.
Action Mechanical, 1Inc. v. Deadwood Historic Preservation

Comm ssion, 652 N W2d 742, 749 (S.D. 2002)(nultiple cites

therein). A waiver, however, nust be considered in |ight of the



state’s | ong-standing proposition that a mechanics’ |ien should
stand while the debt remains unpaid. Hill v. Alliance Building
Co., 60 N.W 752, 754-55 (S.D. 1894); Action Mechanical, 652
N. W2d at 754-55.
1.

In Action Mechanical the South Dakota Supreme Court
consi dered the inpact of lien waivers. The waivers, signed and
dated by two different construction-related entities,! had the

same provisional wording, which provided:
[LJEN WARFR

ES00CKL00 L curpoi ste slovk " Peadwoosd Sowtn Daknia
: [epummber 9, 1955

Rocoived nfTron Hore lan, Tr . 5 Somzh Dskods somormiion, £ 1ol ol 5000 shass
o eoaptate stock. Davamg g par vadue 0F 350000 00 and isywed Ay follaws:

20,000 sl asucd 1o Do'e G Sheasker

seid 5wk being aartial pasmeant of all demands [or tahor, servises, tachinary, soas,
rouipeat ar CRlztals heredofore fusnishad o ron Horss N0, ise, io sewicction with
1h2 consiruelon altamion, improvetest, addibon do o iopeir of the siwetuee or
imaroweinent waon the seul 100 fook of Lota Mo, 2,9, 10, 11, and 12, Bleck N 2%,
Cripinal Town of Deade ood, which pddmss is 11 and 27 Deadwiod Strasd. Dy ol
Drecdreood Lounty of Lavenss, Stte of Sauth Dakata, and kv consmdenuicn of e
aforeraig payronat Yoo wndersipred hepchy waives, relingishes aod abmoliiey relenses
torever, 21 right to claim 3 eicehanic's Koo syruasl the above dezeriled proparty wiveh
ight aecnme uroer We Jaws uf tlie Stoie of Soulh Paweta by vire of the aloresaid wan
dore or matenal heenizhed pricr e Dacembar 17, 1995

The wadersipace harchy sestliss tat i fasmement (5 simed unsber Lo comstrmT 25 o
free and virlupuey agt,

11 The waiver set forth in text was signed and dated by
Action Mechanical, Inc.; the other considered by the South
Dakota Supreme Court was signed and dated by H & N Electric,
Inc. Copies of these waivers were provided to the Court by the
Lawr ence County Clerk of Courts.



Though the wording on the three lien waiver fornms presented in
this case is not identical to that in the waivers considered in
Action Mechanical, this Court can discern no neaningful
difference in how they would be interpreted by South Dakota
courts. VWhile the actual waiver provision in each is broad
because of the use of the terns “all” or “any and all,” the forns
all provide that the waiver is being given for |abor or materials
only through a certain date and for a stated consideration.
There is nothing in the waivers to indicate that the “furnished
by” or “as of” dates singularly reflect the contractor’s or
subcontractor’s intent. Accordingly, this Court, guided by
Action Mechanical, concludes that North Central, Ronning, and
Interstates waived only that portion of their nechanics’ Ilien
that was actually paid. Action Mechanical, 652 N.W2d at 754-55.
This conclusion is consistent with South Dakota hol di ngs that
lien waivers nust be resolved in favor of the lien, id. at 755
(citing generally Metropolitan Federal Bank v. A J. Allen, 477
N. W2d 668, 673 (lowa 1991)), and with South Dakota policy that
the purpose of a nechanics’ lien in this state is to provide
security for the contractor or subcontractor until the debt is
paid in full. Action Mechanical, 652 N.W2d at 754-55; Hill, 60
N. W at 754-55.

When |ien waivers are construed in the manner set forth in
Acti on Mechanical, they are, in essence, like areceipt; that is,

t he contractor or subcontractor is acknow edgi ng that he i s being



paid a stated sum and that he therefore no |onger has a
mechanics’ lien to the extent he is paid. See Bruns v. Light, 54
N.W2d 99 (S.D. 1952). This interpretation is sound since a
mechanics’ lien serves as security to the extent of the debt.
When a contractor or subcontractor is paid, the debt and thus the
extent of the lien are reduced by the anmount of paynment. The
wai vers presented here, as in Action Mechanical and Bruns, did
not hi ng nore t han acknowl edge paynment and the resul tant reduction
in the extent of the nmechanics’ lien. Bruns, 54 N.W2d at 424.
The wai vers did not by thensel ves contractual |y extinguish a pre-
existing right. 1d.

A different conclusion is not warranted because the waivers
on Dakota Title's formdid not include “partial” in the title or
body. Dakota Title's forms in no manner indicated they were a
final lien waiver; they each, |ike the waivers on North Central’s
forms and t he wai vers consi dered in Acti on Mechanical, referenced
a wai ver only through a stated date for a sumcertain. Moreover,
the parties considered them partial waivers since Dakota Title
continued to request that North Central sign new waivers as nore
interim paynments were made and North Central abided by those
requests.

There is no evidence that the Bank’s nortgage shoul d have a
hi gher priority than North Central’s, Ronning' s, or Interstates’
respective mechanics’ |ien because the mechanics’ lien holders

had actual notice of the Bank’s nortgage. See S.D.C. L. § 44-9-7.



The first nortgage that Debtor gave the Bank was executed on May
14, 2001. No party could have had actual notice of the nortgage
before the nortgage even exi sted.

There is no nmerit to the Bank’s untinely argunment that North
Central and Interstates both waived their right to file any
mechanics’ lien because of a “keep free of liens” provision in
North Central’s contract with Debtor. The subject contract
provi sion obligated North Central to do certain things to keep
the ethanol plant property free of Iliens. The provision also
gave Debtor certain renedies should any claimant file a lien.
There is nothing in the |anguage of the contract provision,
however, that waived North Central’s or any subcontractor’s right
to file a nmechanics’ |ien.

There is also no nerit to the Bank’s broad argunment that
North Central should be estopped fromclaimng a nechanics’ lien
because North Central knew that the Bank was relying on the
waivers to give the Bank a first lien position on Debtor’s
realty. MWhile North Central certainly knew that the Bank woul d
be a maj or secured lender in the project, and while it nmay even
have known that the Bank sought fromDebtor a first |ien position
on the realty, there is no evidence that North Central understood
t hat the Bank was relying on the |lien waivers to insure that its
nortgage had priority over any nmechanics’ |iens.

The Court further concludes that the attachnment dates for

North Central’s, Ronni ng’ s, and Interstates’ respective



mechanics’ liens were not altered by any of the waivers. Nothing
inthe state’s mechanics’ |ien statutes or case lawexplicitly or
implicitly indicates that the attachnment date established by
S.D.C.L. 8 44-9-7 advances to a new stated date when the
contractor or subcontractor receives interi mpaynents during the
building project and waives his lien to the extent of the
paynments received by that stated date.

There are no factual disputes regarding when North Central,
Ronning, and Interstates first began work or delivered materials
to the plant site (COctober 12, 2000, for North Central; Novenber
14, 2000, for Interstates, and March 23, 2001, for Ronning).
Since those initial attachment dates have not changed, North
Central’s, Ronning’s, and Interstates’ respective nechanics’
liens all attached before the Bank’'s nortgage attached to
Debtor’s real property, which was no earlier than May 15, 2001. 12

The Court notes that Ronning provided sone off-site services
for Debtor on Decenber 7, 2000, but those services did not result

in the attachnment of a nmechanics’ lien. Section 44-9-7 provides

12 The Court does not herein render a decision on whether
the Bank’s nortgage attached on May 15, 2001. Debtor did not
own the real property until March 7, 2002. See S.D.C. L. 88 44-
8-1.2 and 44-8-1.2; Ainsworth v. Erck, 388 N.W2d 886, 887-88
(S.D. 1986) (nmortgage does not attach if nortgagor does not have
interest in property nortgaged); see Grand Forks National Bank
v. Mnneapolis & N Elevator Co., 43 NW 806 (Dakota
1889) (nortgage given before nortgagor has interest in the
nort gaged property will attach when the nortgagor acquires an
interest); see also S.D.C.L. 88 b57A-9-109(11) and 57A-9-
203(b) (2).



that the lien attaches and takes effect “fromthe tinme the first
itemof material or l|labor is furnished upon the prem ses by the
lien claimant[.]” This physical presence serves as notice to the
public before alien statement is filed. Botsford Lunber Co. v.
Schriver, 206 N.W 423, 427 (S.D. 1925). Ronning’ s off-site
services would not have given the requisite public notice.
Based on the present record, there appears to be no dispute
t hat Ronning conpleted its work for Debtor on Decenber 20, 2002,
and that it tinmely filed its nmechanics’ |ien statement on March
4, 2003. There also appears to be no dispute that Interstates
conpleted its work for Debtor on July 15, 2002, and that it
timely filed its mechanics’ |ien statenment on August 10, 2002.
The sanme does not appear to be true for North Central since
there is a dispute over whether North Central’s original and
amended lien statenments refl ect substantially continuous work for
Debt or . The present record, however, is insufficient for the
Court to determ ne the date when North Central performed the | ast
of its construction work or when it furnished the last item of
mat erial or machinery. The present record also is insufficient
for the Court to determ ne whether only substantially continuous
work was reflected on North Central’s original and anended |ien
statenents. |[If the parties cannot agree on these issues for the
application of 8 44-9-15 regarding North Central’s lien
statenents, especially its anmended statenment, see Sarles V.

Sharlow, 37 N W 748, 751-52 (Dakota 1888), an evidentiary



2%

hearing will be necessary.

An order will be entered denying the Bank’s Motion for
Partial Summary Judgnment Regarding Lien Priorities and granting,
to the extent set forth above, North Central’s Cross-notion for
Partial Summary Judgnent. A second pre-trial conference will be
schedul ed so that the Court and counsel may set the course for

the resolution of the remaining issues in this adversary

proceedi ng. In conjunction with that conference, a status
conference on all pending matters in the main case will also be
hel d.

Dated this 10th day of My, 2004.

BY THE COURT:

[s lrvin N. Hoyt
Irvin N. Hoyt
Bankruptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By:

Deputy Clerk
( SEAL)



